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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 


No. 8614 


J. ASHBY GOULD, 


vs. 


Appellant, 


E. A. GREEN, 

Superintendent, District of Columbia Jail, 

Appellee. 


Appeal from a Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Jurisdiction is conferred on this Court by Title 17, Sec¬ 
tion 101, D. C. Code (1940 ed.) 





2 


STATEMENT 

This is an appeal from the order of the District Court 
of the United States for the District of Columbia, dis¬ 
charging writ of Habeas Corpus in cause No. 2430, dis¬ 
missing petition and remanding appellant to the custody 
of the appellee. Pending an appeal, the appellant has 
been released on bond. 

The order was signed by Mr. Justice Morris of the 
District Court after hearing consisting, in the main, of 
discussion of the law applicable to the situation. The only 
evidence offered Avas a letter from the Secretary of the 
Board of Commissioners for the District of Columbia, 
which letter certified that the members of the Board of 
Indeterminate Sentence and Parole for the District of Co¬ 
lumbia were appointed on August 30, 1932, (App. 2). 

The facts conceded by petition and the return of the 
respondent are as follows:— 

The appellant was sentenced on May 13,1938, in the Dis¬ 
trict Court, to a term of two to five years in the peniten¬ 
tiary for alleged violation of Sec. 415, Title 18 of the 
U. S. Code, which condemns the interstate transportation 
of stolen property. Appeal of said judgment was review¬ 
ed by this Court in 70 App. D. C. 76. 

The appellant served this sentence in part at the Lor- 
ton Reformatory and then he was transferred to the Wash¬ 
ington Asylum and Jail from which institution he was re¬ 
leased on January 17, 1942, after having served his maxi¬ 
mum sentence, less good time allowance as provided for in 
Sec. 710, Title 18, U. S. Code. 

At the time appellant was released as aforesaid, the 
Board of Indeterminate Sentence and Parole of the Dis¬ 
trict of Columbia assumed supervision of the appellant 
for the period of good time allowance. 

The appellant, after remaining in Washington, D. C-, 
for some time, went to his home in California. When he 
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left he did not get permission of the said Board. Sub¬ 
sequently he was arrested in California at the instance of 
the Board and brought back to this jurisdiction and the 
good time allowance which he had earned, was revok¬ 
ed. 

The proceeding below was instituted contesting the au¬ 
thority of the Board of Indeterminate Sentence and Parole 
of the District of Columbia to revoke the good time al¬ 
lowance granted to petitioner under Sec. 710, Title 18, U. 
S. Code. 

The trial Justice took the matter under advisement and 
thereafter discharged the writ and dismissed the petition 
(App. 11). 

The effect of said decision was to suggest that the 
Board of Indeterminate Sentence and Parole for the Dis¬ 
trict of Columbia w r as authorized under Sec. 716b, Title 18, 
U. S. Code, to exercise supervision over beneficiaries of 
good time allowance under Sec. 710, Title 18, U. S. Code 
and to revoke said allowance for reasons sufficient to said 
Board. 

STATUTES INVOLVED 

U. S. Code, Title 18, Sec. 710; 

U. S. Code, Title 18, Sec. 716b; 

Title 24, Sections 201-209, D. C. Code (1940 ed.)- 

QUESTIONS INVOLVED 

There is but one question in this appeal; 

1. Is the authority given to the Federal Parole Board 
in Sec. 716b, Title 18, U. S. Code, also given to the Board 
of Indeterminate Sentence and Parole of the District of 
Columbia? 
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SIT] 


ARY OP ARGUMENT 


The appellant contends that Sec. 716b, Title 18 of the 
U. S. Code otherwise known as Act of June 29, 1932, (47 
Stat. 318) was general legislation giving power only to 
the Federal Parole Board and that such is demonstrated 
by the Act of July 15, 1932 (47 Stat 696-8), otherwise 
known as Title 24, Sections 201-208, D. C. Code (1940 ed.), 
the law creating and defining the powers of the Board of 
Indeterminate Sentence and Parole for the District of Co¬ 
lumbia. This latter law, approved 16 days after the for¬ 
mer law, nevertheless became effective 14 days before the 
effective date of the Act of June 29, 1932. 

ARGUMENT 

The Board of Indeterminate Sentence and Parole for 
the District of Columbia was created by Act of Congress 
approved July 15, 1932 (47 Stat. 696-8), D. C. Code, Title 
24, Sections 201-208 (1940 ed.). The Board created by 
this Act was given exclusive jurisdiction for the paroling 
of District of Columbia prisoners. The membership of 
the Board was appointed on August 30,1932 (App. 2). 

This particular Act was amended by Act of Congress 
approved June 5,1934 (48 Stat. 880) otherwise D. C. Code, 
Title 24, Sec. 209. The effect of this amendment was to 
give to the Federal Parole Board, created by Act of 
May 13, 1930 (46 Stat. 272), Title 18, Sec. 723, U. S. Code, 
the same powders as the District of Columbia Board with 
reference to District of Columbia prisoners incarcerated in 
penal institutions outside the District of Columbia. 

It is the contention of the appellee that the power ex¬ 
ercised in this instance was given to the District of Co¬ 
lumbia Board by Sec. 9 of the Act of July 15, 1932, D. C. 
Code, Title 24, Sec. 208 which reads as follows: 


5 


“Upon the appointment of the members of said 
board, the powers of the existing parole board over 
prisoners confined in the penal institutions of the 
District of Columbia shall cease and determine and 
all the powers of said existing parole board under 
the authority of the Act of Congress approved 
June 25, 1910, entitled ‘An Act to parole United 
States prisoners, and for other purposes ’, as amend¬ 
ed, over said prisoners confined in the penal insti¬ 
tutions of the District of Columbia shall be trans¬ 
ferred to and vested in said Board of Indeterminate 
Sentence and Parole; Provided, however, That in 
the case of a prisoner convicted of felony com¬ 
mitted prior to the effective date of this Act, and 
in the case of any prisoner convicted of misdemean¬ 
or when the aggregate sentence imposed is in ex¬ 
cess of one year, said Board of Indeterminate Sen¬ 
tence and Parole may parole said prisoner, under 
the provisions of this Act, after said prisoner has 
served one-fifth of the sentence imposed.” 

The fact is however, that as of July 15, 1932, the date 
of the passage of the District of Columbia Act and on Aug¬ 
ust 30, 1932, the date of the appointment of the Board 
(Commissioners Certificate — App. 2), the Federal Board 
did not have any such authority that could be transferred. 

The Act of Congress approved June 29, 1932, (47 Stat. 
381) Title 18, Sec. 716b, U. S. Code, reads as follows: 

“Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in Con¬ 
gress assembled, That the sentence of imprisonment 
of any person convicted of a crime in a court of the 
United States shall commence to run from the date 
on which such person is received at the penitentiary, 
reformatory, or jail for service of said sentence; 
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Provided, That if any such person shall be com¬ 
mitted to a jail or other place of detention to await 
transportation to the place at which his sentence is 
to be served, the sentence of such person shall com¬ 
mence to run from the date on which he is received 
at such jail or other place of detention. No sen¬ 
tence shall prescribe any other method of comput¬ 
ing the term. 

Sec. 2. That with respect to Federal prisoners 
sentenced after this Act shall become effective, de¬ 
ductions from the term of sentence for good con¬ 
duct, as provided for by section 1 of the Act of June 
21, 1902 (32 Stat. 397; U. S. C., title 18, sec. 710), 
shall be computed beginning with the day on which 
the sentence commences to run. 

Sec. 3 That any prisoner hereafter sentenced, 
who may be paroled under authority of the parole 
laws, shall continue on parole until the expiration 
of the maximum term or terms specified in his sen¬ 
tence without deduction of such allowance for good 
conduct as is or may hereafter be provided for by 
law. 

Sec. 4. Any prisoner who shall have served the 
term or terms for which he shall hereafter be sen¬ 
tenced, less deductions allowed therefrom for good 
conduct, shall upon release be treated as if released 
on parole and shall be subject to all provisions of 
law relating to the parole of United States prison¬ 
ers until the expiration of the maximum term or 
terms specified in his sentence: Provided, That this 
section shall not operate to prevent delivery of a 
prisoner to the authorities of any State otherwise 
entitled to his custody. 


Sec. 5. All laws and parts of laws in conflict 
herewith are hereby repealed. 

Sec. 6. This Act shall take effect thirty days af¬ 
ter its approval.” 

It is to be noticed that the codification of this particular 
law in the U. S. Code has failed to include that portion 
of the above Act which reads as follows: 

“Sec. 6. This Act shall take effect thirty days 
after its approval.” 

It is immediately apparent therefore that this latter Act 
did not become effective until July 29, 1932, which was 
14 days after the approval of the District of Columbia Act. 

The appellee then urges that this time aspect is remov¬ 
ed by Sec. 9 of the Act of 1932, D. C. Code, Title 24, Sec. 
208 (1940 ed.) which contemplates that authority of the 
Federal Board shall continue until the appointment of the 
District of Columbia Board and that such was not accom¬ 
plished until August 30,1932 (App. 2). Appellant respect¬ 
fully suggests that such is not sound reasoning because 
it necessarily ignores the manifest intent of Congress as 
expressed in the two Acts. 

The Act of July 15, 1932, appointing the District of Co¬ 
lumbia Board is a clear removal of all authority of the 
Federal Board over District of Columbia prisoners. 

The Act of June 29, 1932, 18 U. S. Code, Sec. 716b, is 
clearly general Federal legislation giving a power to the 
Federal Parole Board and was in modification of rights 
given to prisoners under the Act of March 3, 1875, as am¬ 
ended, Title 18, Sec. 710, U. S. Code, in that an additional 
power was given to the Federal Parole Board. This June 
29, 1932, Federal Act approved 16 days before July 15, 
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1932, District of Columbia Act, nevertheless by specific di¬ 
rection of Congress was not to become effective until 14 
days after the District of Columbia Act of July 15, 1932. 
It would seem, beyond doubt, that Congress, in creating 
a new mechanism for the handling of parole in the Dis¬ 
trict of Columbia, would fully and clearly define the pow¬ 
ers of the Board so created. A reading of the Act of July 
15, 1932, discloses that Congress did decend to particularly 
defining the powers of the new Board it was creating. No 
such power as was exercised in this instance is contained 
within said Act. Almost simultaneously the same Con¬ 
gress was giving a new power to the Federal Parole Board 
but it did not see lit to give like power to the District of 
Columbia Parole Board. 

As of July 15, 1932, the Federal Parole Board did not 
have the power provided for in the Act of June 29, 1932, 
Title 18, Sec. 716b, U. S. Code, because said Act was not 
effective until July 29, 1932. Therefore as contemplated 
in Sec. 9 of the Act of July 15, 1932, Title 24, Sec. 208, D. 
C. (1940 ed.) the power to supervise prisoners released on 
good time allowance was not transferred. 

it is quite apparent that the real intent of the words: 

“all the powers of said existing parole board . . . 
shall be transferred to and vested in said Board of 
Indeterminate Sentence and Parole”, 

was to preclude any hiatus as to jurisdiction and power 
and transferred only powers as to parole. 

This Court, in Story vs. Rives, 68 App. D. C. 329, com¬ 
menting on the Act of July 15, 1932 and Act of June 5, 
1934, said: 

“It -will be noted that (1) these two acts relate 
exclusively to the parole of prisoners and do not 
purport to affect prisoners otherwise released;” 
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Again in this same case at page 329, this Court once 
more referring to the same two Acts observed: 

“But neither Act has any bearing upon the re¬ 
lease of prisoners other than on parole.” 

Attention is also directed to the language contained in 
Section 4 of the Act of June 29, 1932, Title 18, Section 
716b, U. S. Code, 

... the term or terms for which he shall hereafter 
he sentenced, .” (italics supplied ) 

This necessarily means that only cases in which the 
sentence was imposed after July 29, 1932 would be ef¬ 
fected. 

The Act of March 3, 1875, Title 18, Sec. 710, U. S. Code 
which provides for good time allowance, in the minimum 
situation provides as follows: 

“. . . . upon a sentence of not less than 6 months 
nor more than one year, 5 days for each month 

This means that in the minimum sentence contemplated 
the prisoner would be entitled to good conduct release at 
the end of 5 months. 

It follows that the earliest that the Federal Parole 
Board could have exercised the power given tp it would 
have been December 29, 1932, in other words ^months af¬ 
ter August 30, 1932, the date on which the members of 
the District of Columbia Board of Indeterminate Sentence 
and Parole were appointed. 

The foregoing demonstrates that as of August 30, 1932, 
the date that the District of Columbia Board was appoint¬ 
ed, the Federal Parole Board did not have the power of 
supervising prisoners released on good time allowance. 
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It is therefore, for this additional reason, again pointed 
out that no such power could have been transferred under 
Section 9 of the Act of July 15, 1932, Title 24, Sec. 208, 
D. C. Code (1940 ed.) 

This Court, in American Security and Trust Company 
vs. Rudolph, 38 App. D. C. 45, w^rit of error denied 224 U. 
S. 491, 56 L. ed. 856, said: 

‘‘Congress is the sole legislative body for the 
Union, and in a broad sense all of its enactments 
are laws of the United States. But it has two dis¬ 
tinct classes of legislative powers. The general func¬ 
tion which it was established to perform is the en¬ 
actment of laws that operate and govern through¬ 
out the United States. 

By virtue of the cession of the District of Colum¬ 
bia, it became invested with special legislative pow¬ 
ers therein to the full extent possessed by the state 
of Maryland before the cession occurred. These 
powers, as exercised in the Code of Laws for the 
District and in legislation of the character involv¬ 
ed here are local in their nature and purpose, and 
expressly limited to the boundaries of the District. 
They are not laws of the United States, having op¬ 
eration throughout the Union, but special enact¬ 
ments for the regulation of persons and property in 
the District of Columbia exclusively. They are local, 
and not general.’’ 

See also: 

McGowan vs. Parish, 228 U. S. 317, 57 L. ed. 851; 

Newman vs. Frizzell, 43 App. D. C. 53, 238 U. S. 
537, 59 L. ed. 1446; 

Jefferson vs. District of Columbia, 40 App. D. C. 
381; 
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First National Bank vs. United States, 30 F. 

Supp 730. 

in the light of the foregoing, it is respectfully urged 
that the distinguished Trial Justice, by his ruling, has in 
effect legislated for the District of Columbia. 

In a long line of cases the Supreme Court of the United 
States has many times ruled that the divisions of govern¬ 
ment must be maintained and the Courts shall not assume 
the function of the legislature. 

In the case of Doe ex dem Poor vs. Considene, 6 Wall 
458, 18 L. ed. 869, it is pointed out that Courts have no 
power to make laws. 

More recently in the case of McClain vs. Com. of Int. 
.Rev. 311 U. S. 527, 85 L. ed. 319, the doctrine is announced 
that Courts must apply statutes at they find it, leaving 
to the legislative the correction of asserted inconsistencies 
and inequalities in the operation. 

CONCLUSION 

The premises considered, it is urged to this Court that 
the Trial Court erred in discharging the writ of habeas 
corpus dismissing the petition and remanding the appel¬ 
lant to the custody of the appellee and that therefore the 
judgment below should be reversed. 

Respectfully submitted. 

WILLIAM H. COLLINS, 
844 Shoreham Bldg., 
Washington, D. C., 
Attorney for Appellant. 
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8 Filed Jul 29 1943 

H. C. 2430 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Executive Offices 
Washington 


July 9, 1943 

I hereby certify that the following is a correct copy of 
an Order of the Commissioners of the District of Columbia 
promulgated under date of August 30, 1932: 

“ORDERED: 

That the following persons are hereby appointed mem¬ 
bers of the Board of Indeterminate Sentence and Parole 
for the Penal Institutions of the District of Columbia, un¬ 
der authority of Act of Congress approved July 15,1932: 

Isaac Gans, for a period of seven years. 

Dr. Loren B. T. Johnson, for a period of five years. 

Dr. Emmett J. Scott, for a period of three years. (L. R. 

273, 705-8 C. 0.) (L.S. 324334 C. 0.)” 

G. M. THORNETT 
Secretary, 

Board of Commissioners, D. C. 

9 Filed Jul 29 1943 

IN THE 

DISTRICT COURT OF THE UNITED STATES 

Fof the District of Columbia | 

Habeas Corpus No. 2430 
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IN RE 


J. ASHBY GOULD, 
otherwise known as James Bennett, 

Petitioner. 


MEMORANDUM 

Morris, J. The petitioner, upon conviction in this Court 
for violation of Section 415, Title 18, U. S. C. A., was sen¬ 
tenced on May 13, 1938, to the penitentiary for a term of 
two to five years. He immediately began the service of 
said sentence. He did not serve any portion thereof at any 
institution other than a penal institution in and for the 
District of Columbia. After serving the full sentence, less 
allowance for good conduct while confined under said sen¬ 
tence, he was released from custody on January 17, 1942, 
subject to certain conditions, one of which was that he not 
depart the District of Columbia without the permission of 
the Board of Indeterminate Sentence and Parole of the 
District of Columbia. Petitioner did depart from said Dis¬ 
trict without asking or receiving such permission. On Feb¬ 
ruary 24, 1934, he was arrested in the State of California 
on a warrant issued at the instance of said Board of Inde¬ 
terminate Sentence and Parole of the District of Columbia 
(which will be hereafter referred to as the District Board) 
and subsequently brought to the District of Columbia. 
Whereupon, the District Board revoked the release and di¬ 
rected that the petitioner be confined for service of the re¬ 
maining portion of his sentence. The petitioner in these 
proceedings challenges the authority of the District Board 
to impose conditions on his release, to supervise him dur¬ 
ing the period between such release and the expiration of 
his maximum sentence, or to revoke such release because 
of any violation of such conditions. 
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It is the contention of the petitioner that he is en- 
10 titled to the good conduct deduction provided for by 
Section 710, Title 18, U. S. C. A.i It is not contend¬ 
ed by the petitioner that Section 24-405 of the District of 
Columbia Code (1940), or its antecedents, providing for de¬ 
ductions for good conduct of persons sentenced to and im¬ 
prisoned in the jail on in the workhouse of the District of 
Columbia has any application to him. He does contend, 
however, that neither does Section 4 of the Aca of Con¬ 
gress, approved June 29, 1932, 716b, 18 U. S. C. A. 2 with 
modifies the character of the release for good conduct au¬ 
thorized by Section 710, supra, and treats such release “as 


(1) Sec. 710. DEDUCTIONS FROM SENTENCES FOR GOOD CON¬ 
DUCT; COMPUTATION. Each prisoner who has or shall hereafter be 
convicted of any offense against the laws of the United States, and is 
confined, in execution of the judgment or sentence upon any such con¬ 
viction, in any United States penitentiary or jail, or in any penitentiary, 
prison, or jail of any State or Terriory, for a definite term, other than 
for life, whose record of conduct shows that he has faithfully observed 
all the rules and has not been subjected to punishment, shall be entitled 
to a deduction from the term of his sentence to be estimated as fol¬ 
lows, commencing on the first day of his arrival at the penitentiary, 
prison or jail. Upon a sentence of not less than six months nor more 
than one year, five days for each month; upon a sentence of more than 
one year and less than three years, six days for each month; upon a 
sentence of not less than three years and less than five years, seven 
days for each month; upon a sentence of not less than five years and 
less than ten years, eight days for each month; upon a sentence of ten 
years or more, ten days for each month. When a prisoner has two 
or more sentences, the aggregate of his several sentences shall be the 
basis upon which his deduction shall be estimated. (R. S. Secs. 5543, 
5544; Mar. 3, 1875, c. 145, Sec. 1, 18 Stat. 479; Mar. 3, 1891, c. 529, 
Sec. 8, 26 Stat. 840; June 21, 1902, c. 1140, Sec. 1, 32 Stat. 397.) 


(2) Sec. 716b. SAME; PRISONERS RELEASED WITH CREDIT 
FOR GOOD CONDUCT TREATED AS ON PAROLE UNTIL EXPIRA¬ 
TION OF MAXIMUM TERM. Any prisoner who shall have served 
the term or terms for which he shall sifter June 29, 1932 be sentenced, 
less deductions allowed therefrom for good conduct, shall upon release 
be treated as if released on parole and shall be subject to all provisions 
of law relating to the parole of United States prisoners until the expi¬ 
ration of the maximum term or terms specified in his sentence: Provided, 
That this section shall not operate to prevent delivery of a prisoner to 
the authorities of any State otherwise entitled to his custody. (June 
29, 1932, c. 310, Sec. 4, 47 Stat. 381.) 


*0 
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if on parole’’ until the expiration of the maximum term 
stated in the sentence, have any application to him. 

It is no longer open to question in this jurisdiction that 
a person convicted of a felony in the District Court of the 
United States for the District of Columbia and sen- 
11 tenced to serve a term in the penitentiary is entitled 
to the deduction authorized by Section 710, supra, 
and, if released on account thereof, that such release is 
conditional as provided in Section 716b, supra . Story v. 
Rives, 68 App. D. C. 325; 97 F. 2d 182. In that case our 
Court of Appeals was dealing with the conditional release 
of Story who, having been sentenced in the District of Co¬ 
lumbia and committed to the District of Columbia Refor¬ 
matory at Lorton, Virginia, was subsequently transferred 
to the United States Northeastern Penitentiary, and there¬ 
after to the United States Hospital for Defective Delin¬ 
quents at Springfield, Missouri, from which institution he 
was so released after having served the maximum sen¬ 
tence imposed, less deduction allowed for good conduct. 
The United States Board of Parole caused him to be de¬ 
tained for a breach of the conditions of his release, and the 
Court determined that Story was properly treated “as if 
released on parole,” and that he could be retaken for vio¬ 
lation of the conditions of release. 

If petitioner looks to the general statute authorizing re¬ 
lease on account of good conduct, he must look to that stat¬ 
ute as it is amended. The contention of the petitioner that 
the amendment has no application to him is grounded upon 
the proposition that, by an Act of Congress, approved July 
15, 1932, 47 Stat. 696, Sections 24-201 to 24-208, D. C. Code 
(1940), there was established in the District of Columbia 
the District Board for the penal institutions for said Dis¬ 
trict, which Act undertook to legislate generally on the sub¬ 
ject matter, and did not provide for any conditional re¬ 
lease of prisoners entitled to release because of good con¬ 
duct. The short answer to such contention is that neither 
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did such legislation provide for any release of a person 
so situated as the petitioner, but left to him such rights 
as he had under Section 710, supra, which, as has been al¬ 
ready stated, was amended by Section 716b, supra, before 
the District Board was created. It is to be noted that 
Section 9 of the Act approved July 15, 1932, supra, pro¬ 
vides that— 

12 “Upon the appointment of the members of 

said board, the powers of the existing parole 
board over prisoners confined in the penal institutions 
of the District of Columbia shall cease and determine 
and all the powers of said existing parole board un¬ 
der the authority of the Act of Congress approved 
June 25,1910, entitled ‘An Act to parole United States 
prisoners, and for other purposes/ as amended, over 
said prisoners confined in the penal institutions of the 
District of Columbia shall be transferred to and vested 
in said Board of Indeterminate Sentence and Parole: 

* # jy 


The part of the section quoted, with some alterations by 
the codifiers, appears in Section 24-208, D. C. Code (1940). 
The members of the District Board were appointed August 
30, 1932.3 


(3) I hereby certify that the following is a correct copy of an Order 
of the Commissioners of the District of Columbia promulgated under 
date of August 30, 1932: 

“ORDERED: 

That the following persons are hereby appointed members of the 
Board of Indeterminate Sentence and Parole for the Penal Institutions 
of the District of Columbia, under authority of Act of Congress ap¬ 
proved July 15, 1932: 

Isaac Gans, for a period of seven years. 

Dr. Loren B. T. Johnson, for a period of five years. 

Dr. Emmett J. Scott, for a period of three years. (L. P. 273, 705-S 
C. C.) (L. S. 324334 C. C.)” 

G. M. THORNETT, 
Secretary, 

Board of Commissioners, i). C. 
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It is obvious that the “existing parole board’’ mentioned 
in the statute referred to the board of parole created by the 
Act of Congress approved May 13, 1930, 46 Stat. 272, Sec. 
723a, 18 U.S.C.A., and generally referred to as the United 
States Board of Parole. It seems clear that such board of 
parole, at the time of the transfer of its authority and pow¬ 
ers “over prisoners confined in the penal institutions of 
the District of Columbia” to the District Board, had the 
power to impose conditions on the release of prisoners en¬ 
titled to such release under Section 710 and 71 6,supra, and 
that such board also had the power to supervise such per¬ 
sons so released and to cause any such person violating the 
conditions of his release to be retaken. There is nothing in 
the Act or its legislative history to indicate that it was the 
intention of Congress that the United States Board of Pa¬ 
role should retain any authority, whether derived from the 
statutes authorizing release on parole or conditional re¬ 
lease “as if on parole,” with respect to prisoners confined 
in the penal institutions of the District of Columbia. That 
the United States Board of Parole, and not the Dis- 
13 trict Board, should have jurisdiction over prisoners 
convicted in the District of Columbia and transfer¬ 
red to some federal institution other than the penal insti¬ 
tutions of the District is made abundantly clear by Act of 
Congress approved June 5, 1934, 48 Stat. 880, Section 24- 
209, D. C. Code (1940). 4 Indeed Story v. Rives, supra, 
points out that this is so independent of the Act of June 
5, 1934, supra. 

It is insisted, however, by the petitioner that certain lan- 


(4) “Sec. 10. The Board of Parole created by the Act of Congress en¬ 
titled ‘An Act to amend an Act providing for the parole of United States 
prisoners, approved June 25, 1910, as amended, approved May 13, 1930, 
shall have and exercise the same power and authority over prisoners 
convicted in the District of Columbia of crimes against the United 
States and now or hereafter confined in any United States penitentiary 
or prison (other than the penal institutions of the District of Columbia) 
as is vested in the Board of Indeterminate Sentence and Parole over 
prisoners confined in the penal institutions of the District of Columbia.” 
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guage in Story v. Rives also indicates that the District 
Board did not acquire from the United States Board of 
Parole any power to impose conditions upon the release of 
prisoners confined in the penal institutions of the District 
of Columbia when such prisoners were released because of 
the good conduct deductions authorized by Sections 710 
and 716b, supra. I believe that the critical proposition for 
w'hich Story v. Rives stands is that neither the Act of July 
15, 1932, creating the District Board, nor the Act of June 
5,1943, supra, restricts in any way the power of the United 
States Board of Parole to supervise prisoners “released 
from institutions other than in the District under the pro¬ 
visions of Section 4 of the Act of June 29,1932,18 U. S. C. 
A. 716b.” Story v. Rives certainly does not stand for the 
proposition that the release of a prisoner from an institu¬ 
tion in the District on account of good conduct deduction is 
to be without the conditions imposed by Section 716b, su¬ 
pra. Is is not contended by the petitioner that, if such con¬ 
ditions are imposed, they must be by the action of the 
United States Board of Parole, nor is there any 
14 showing that the United States Board of Parole has 
ever undertaken, either before or after Story v. 
Rives, to exercise such authority respecting a prisoner 
released from the penal institutions of the District of Co¬ 
lumbia, although it is clear that the administrative inter¬ 
pretation of its statutory power exercised in that case is 
that which was sanctioned by the decision of the Court. 

It is suggested that, in the transfer of power from the 
United States Board of Parole to the District Board, the 
use of the term “prisoners confined in” restricts the pow¬ 
ers of the District Board, and indicates that such board 
does not have jurisdiction over persons released from such 
penal institutions on account of good conduct deductions. 
It seems that a reasonable construction of this language is 
that it was used to designate the group of persons by insti¬ 
tutions rather than to delimit the powers of the Board to 
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such persons only while they are in confinement. In this 
sense similar expressions were used in the act establishing 
a federal parole system, at which time there was a parole 
board established for each institution. Secs. 714-715,18 U. 
S. C. A. And again the act providing for deductions for 
good conduct makes use of a term not essentially different. 
Sec. 710. Again, in the transfer of powers from the origi¬ 
nal boards of parole to the United States Board of Parole, 
the term is used to designate which class of prisoners are 
subject to the jurisdiction of the latter. 723b, 18 U. S. 
C. A. 

It is difficult to impute to Congress an intention that 
Section 716b should not apply to all prisoners who have the 
benefit of Section 710, and it is equally as difficult, in the 
light of the language employed in the Act of July 15,1932, 
to impute an intention to Congress that, as to prisoners re¬ 
leased from penal institutions in the District of Columbia, 
the District Board should have supervision when such per¬ 
sons are on parole, but the United States Board of Parole 
should have supervision of such persons when they are re¬ 
leased “as if on parole/ 7 It seems more reasonable that, 
when Congress provided that prisoners released on 
15 account of deductions for good conduct shall be 
“treated as if released on parole, and shall be sub¬ 
ject to all provisions of law relating to the parole of United 
States prisoners, 77 it was intended that, although such re¬ 
lease was not of the same character as a release on parole, 
as is pointed out in Story v. Rives, supra, whatever author- 
ty was empowered to impose conditions on the release on 
parole of United States prisoners, to supervise them, and 
to retake them for violation of such conditions of parole, 
should be the authority empowered to impose conditions on 
the release on account of deductions for good conduct of 
United States prisoners, to supervise them, and to retake 
them for violations of such conditions of their release. If 
that is what was intended, and I am of the opinion that it 
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was, such power passed from the United States Board of 
Parole to the District Board by the Act of June 15, 1932, 
with respect to United States prisoners in penal institu¬ 
tions of the District of Columbia. 

I conclude, for the reasons stated, that the petitioner is 
lawfully in custody, and the writ must be discharged. 

JAS. W. MORRISS 

Justice. 

July 29,1943. 

16 FINDINGS OF FACT AND CONCLUSIONS 

OF LAW 

The Court makes the following findings of fact: 

That the petitioner upon conviction in this Court of a 
violation of Section 415, Title 18, United States Code, was 
sentenced on May 13, 1938 to the penitentiary for a term 
of two to five years. That he immediately began the ser¬ 
vice of his sentence and served no part of it in any insti¬ 
tution other than a penal institution of the District of Co¬ 
lumbia. That while so confined he faithfully observed all 
the rules of the institution wherein he was confined and was 
not subjected to punishment for infraction of any such 
rules. On account of his good conduct he was released 
from custody on January 17, 1942. That the Board of In¬ 
determinate Sentence & Parole for the District of Colum¬ 
bia subjected his release to certain conditions of which he 
was fully advised, one of which was that he not depart 
from the District of Columbia without the permission of 
said Board. That the petitioner, while on said conditional 
release, did intentionally depart from the District of Co¬ 
lumbia without asking and without receiving the permis¬ 
sion of said Board, and thereby breached a condition of his 
release. That the said Board of Indeterminate Sentence & 
Parole for the District of Columbia, being advised of the 
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said violation, caused the petitioner to be arrested 

17 in the State of California on February 24, 1943 by 
authority of its warrant, and after hearing revoked 

said conditional release and the petitioner was committed 
to the Washington Asylum & Jail in the District of Colum¬ 
bia, of which the respondent, E. A. Green, was and is Su¬ 
perintendent, and that by virtue of the said warrant and 
commitment, the petitioner was and continued to be therein 
confined until the issuance of the writ of habeas corpus in 
this cause. 

The Court makes the following conclusion of law: 

(1) That the petitioner was lawfully in the custody of 
the respondent until the issuance of the writ in this cause, 
and that he ought to be remanded to such custody. 

By the Court: 

JAS. W. MORRIS, 

Justice. 

Agreed to: 

WILLIAM H. COLLINS 
Atty. for Petitioner 
CHAS. B. DRURRY 
Asst. U.S. Atty 
Atty for Respondent 

18 ORDER DISMISSING WRIT 

This cause coming on for hearing on the petition and 
return and answer thereto, and arguments having been 
fully made and considered, it is by the Court this 2nd day 
of August, 1943, 

ADJUDGED, ORDERED and DECREED, That the pe¬ 
tition be and it is hereby dismissed, that the writ of habeas 
corpus be and it is hereby discharged and that the petition¬ 
er be remanded to the custody of the respondent, E. A. 




12 


Green, Superintendent of the Washington Asylum & Jail. 

By the Court: 


JAS. W. MORRIS, 

Justice. 


Seen 

WILLIAM H. GREEN 
Atty for Petitioner 

Bail Bond in Appeal fixed in the amount of $3000.000 

J.W.M. 

J. 
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COUNTERSTATEMENT OF THE CASE 

The appellant, serving a term in the District of Columbia 
Reformatory at Lorton, Virginia, after conviction in the Dis¬ 
trict of Columbia of a felony, was released for good conduct 
as provided by law four hundred and eighty days before the 
expiration of his full time. The Board of Indeterminate Sen¬ 
tence and Parole (a parole board exclusively for District of 
Columbia prisoners) imposed conditions on this release, assert¬ 
ing power to do so under 18 U. S. C. 716 (b), and for violation 
of those conditions recommitted the appellant. He sought re¬ 
lease on habeas corpus, claiming that the powers conferred by 
716 (b) have not been given by law to the Board of Indetermi¬ 
nate Sentence and Parole of the District of Columbia, but are 
given only to the United States Board of Parole which has 

(l) 




jurisdiction over prisoners in all other federal institutions. 
The court below denied the writ of habeas corpus and this 
appeal is taken from that order. The case involves the in¬ 
terpretation of statutes and was decided below on the plead¬ 
ings, there being no issue of fact involved. 

The facts more fully stated are as follows: The appellant 
was convicted in the District Court of the United States for the 
District of Columbia of transporting stolen property in inter¬ 
state commerce in violation of Section 415, Title 18, United 
States Code, and was sentenced in said court on May 13,1938, 
to a term of not less than two and not more than five years 
in the penitentiary. He served this entire sentence, less de¬ 
ductions for good time, in the District of Columbia Reforma¬ 
tory at Lorton, Virginia, a penal institution of the District of 
Columbia. On January 17, 1942, his full term less deductions 
for good time having elapsed, the appellant was released, but 
this release was conditioned on certain specifications of con¬ 
duct of which the appellant was advised; one of which was that 
he not depart from the District of Columbia. The Board of 
Indeterminate Sentence and Parole which imposed these con¬ 
ditions acted under the purported authority of 18 U. S. C. 716 
(b). The appellant did depart from the District of Columbia 
and went to the State of California where he was apprehended 
in February 1943 for violation of the conditions of his release 
and was ordered recommitted to the District of Columbia 
Reformatory. While in the Washington Asylum & Jail await¬ 
ing transfer to Lorton, the appellant filed a petition for a writ 
of habeas corpus on the ground that the Board of Indeter¬ 
minate Sentence and Parole had no power to place conditions 
upon his release for good conduct. His petition was denied by 
the lower court and he is appealing from the order denying 
release. 

STATUTES INVOLVED 

18 U. S. C. 710 (Act of June 21,1902, 32 Stat. 397): 

Each prisoner who has been or shall hereafter be con¬ 
victed of any offense against the laws of the United 
States, and is confined, in execution of the judgment 
or sentence upon any such conviction, in any United 
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States penitentiary or jail, or in any penitentiary, 
prison, or jail of any State or Territory, for a definite 
term, other than for life, whose record of conduct shows 
that he has faithfully observed all the rules and has 
not been subjected to punishment, shall be entitled to 
a deduction from the term of his sentence to be esti¬ 
mated as follows, commencing on the first day of his 
arrival at the penitentiary, prison, or jail: Upon a sen¬ 
tence of not less than six months nor more than one 
year, five days for each month; upon a sentence of more 
than one year and less than three years, six days for 
each month; upon a sentence of not less than three 
years and less than five years, seven days for each 
month; upon a sentence of not less than five years and 
less than ten years, eight days for each month; upon 
a sentence of ten years or more, ten days for each month; 
When a prisoner has two or more sentences, the aggre¬ 
gate of his several sentences shall be the basis upon 
which his deduction shall be estimated. 

18 U. S. C. 723 (a) (superseding 18 U. S. C. 715) (Act of May 
13,1930,46 Stat. 272): 

In lieu of all boards of parole at Federal penal and 
correctional institutions existing on June 12,1930, there 
is created as of that date a single Board of Parole to 
consist of three members to be appointed by the Attor¬ 
ney General, at a salary of $7,500 each per annum. 

18 U. S. C. 723 (c) (Act of May 13,1930, 46 Stat. 272): 

The Board of Parole created by section 723a of this 
title, or any member thereof, shall hereafter have the 
exclusive authority to issue warrants for the retaking 
of any United States prisoner who has violated his 
parole. The unexpired term of imprisonment of any 
such prisoner shall begin to run from the date he is 
returned to the custody of the Attorney General.under 
said warrant, and the time the prisoner was on parole 
shall not diminish the time he was originally sentenced 
to serve. 
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18 U. S. C. 716 (Act of June 25,1910, 36 Stat. 820): 

If it shall appear to the Board of Parole from a report 
by the proper officers of such prison or upon application 
by a prisoner for release on parole, that there is a reason¬ 
able probability that such applicant will live and remain 
at liberty without violating the laws, and if in the opin¬ 
ion of the board such release is not incompatible with 
the welfare of society, then the Board of Parole may in 
its discretion authorize the release of such applicant on 
parole, and he shall be allowed to go on parole outside of 
said prison, and in the discretion of the board to return to 
his home, upon such terms and conditions, including 
personal reports from such paroled person, as said Board 
of Parole shall prescribe, and to remain, while on parole 
in the legal custody and under the control of the warden 
of such prison from which paroled, and until the expira¬ 
tion of the term or terms specified in his sentence, less 
such good time allowance as is or may hereafter be pro¬ 
vided, for by law; and the said board shall, in every pa¬ 
role, to fix the limits of the residence of the person pa¬ 
roled, which limits may thereafter be changed in the dis¬ 
cretion of the board. No release on parole shall become 
operative until the findings of the Board of Parole under 
the terms hereof shall have been approved by the At¬ 
torney General of the United States: Provided, That 
where a Federal prisoner is an alien and subject to de¬ 
portation the Board of Parole may authorize the release 
of such prisoner after he shall have become eligible for 
parole on condition that he be deported and remain out¬ 
side of the United States and all places subject to its 
jurisdiction, and upon such parole becoming effective 
said prisoner shall be delivered to the duly authorized 
immigration officials for deportation. 

18 U. S. C. 716 (a) (Act of June 29,1932,47 Stat. 381): 

Any prisoner sentenced after June 29, 1932, who may 
be paroled under authority of the parole laws, shall con¬ 
tinue on parole until the expiration of the maximum 
term or terms specified in his sentence without deduction 
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of such allowance for good conduct as is or may hereafter 
be provided for by law. 

18 U.S. 0.716(b) (Act of June 29,1932,47Stat.381) (Effec¬ 
tive July 29,1932. Sec. 6,47 Stat. 381, Chap. 310.): 

Any prisoner who shall have served the term or terms 
for which he shall after June 29,1932, be sentenced, less 
deductions allowed therefrom for good conduct, shall 
upon release be treated as if released on parole, and shall 
be subject to all provisions of law relating to the parole of 
United States prisoners until the expiration of the maxi¬ 
mum term or terms specified in his sentence: Provided, 
That this section shall not operate to prevent delivery 
of a prisoner to the authorities of any State otherwise 
entitled to his custody. 

Act of July 15,1932,47 Stat. 696 (D. C. Code 1940, Title 24, 
Sections 201-209): 

Be it enacted by the Senate and House of Represent¬ 
atives of the United States of America in Congress as¬ 
sembled, That there shall be established in the District 
of Columbia a Board of Indeterminate Sentence and 
Parole for the penal institutions for said District, to 
consist of three members, residents of said District, to be 
appointed by the Commissioners of the District of Co¬ 
lumbia, none of which members shall be officially con¬ 
nected with the prison administration in any other 
capacity; that of the three members first appointed after 
the passage of this Act, one shall be appointed for three 
years, one for five years, and one for seven years; there¬ 
after all appointments, except such as may be made for 
the remainder of unexpired terms, shall be for the term 
of seven years. It shall be the duty of the Board of 
Indeterminate Sentence and Parole to examine into the 
physical, mental, and moral records of the prisoners com¬ 
mitted to the penal institutions of the District; receive 
reports of wardens and other officials, including the psy¬ 
chiatrist; recommend the treatment which, in their 
opinion, is most conducive to the prisoners’ reformation; 
and provide for a system of determining the proper time 
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of release and the rehabilitation of the ex-prisoner in 
the community. The board shall adopt rules and regu¬ 
lations for its procedure, subject to the approval of the 
Commissioners of District of Columbia. The members 
of the board shall serve without compensation: Pro¬ 
vided, That actual and necessary traveling expenses of 
the members of the board, incurred in the performance 
of duties under this Act, shall be allowed and paid as 
herein provided. 

Sec. 2. The Board of Indeterminate Sentence and 
Parole shall, subject to the approval of the Commis¬ 
sioners of the District of Columbia, appoint parole offi¬ 
cers, in such number as shall be approved by Congress 
from time to time, for the penal institutions of said Dis- * 
trict, one of whom shall also act as the clerk of said 
Board of Indeterminate Sentence and Parole. It shall 
be the duty of such officers, subject to the discretion and 
control of said board, to perform such duties and exercise . 
such authority as the said board may direct. Salaries 
and the actual and necessary traveling expenses of each 
such parole officer shall be paid out of the appropria¬ 
tion for the maintenance of the penal institution to 
which he is assigned and receive compensation in ac¬ 
cordance with the rates established by the Personnel 
Classification! Act of 1923. (All other necessary ex¬ 
penses incurred in the administration of this Act shall 
be paid out of the appropriations for the penal in¬ 
stitutions from which prisoners are paroled, and such 
appropriations are hereby made available therefor.) 

# # * # * 

Sec. 4. That whenever, within the limitations of sec¬ 
tion 3 of this Act, it shall appear to the Board of In¬ 
determinate Sentence and Parole, from the reports of 
the prisoner’s work and conduct which may be received 
in accordance with the rules and regulations prescribed, 
and from the study and examination made by the board 
itself, that any prisoner serving an indeterminate sen¬ 
tence is fitted by his training for release, that there is a 
reasonable probability that such a prisoner will live and 
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remain at liberty without violating the law, and in the 
opinion of the board such release is not incompatible 
with the welfare of society, said Board of Indeterminate 
Sentence and Parole may, in its discretion authorize the 
release of such prisoner on parole, and he shall be al¬ 
lowed to go on parole, outside of said prison, and in the 
discretion of the board to return to his home upon such 
terms and conditions, including personal reports from 
said paroled prisoner, as said Board of Indeterminate 
Sentence and Parole shall prescribe, and to remain, while 
on parole, in the legal custody and under the control of 
the superintendent of the institution from which the 
prisoner may have been paroled, until the expiration of 
the maximum of the term or terms specified in his sen¬ 
tence, less such good-time allowance as is, or may here¬ 
inafter be, provided by law; and the said board shall in 
every parole fix the limits of the residence of such per¬ 
son paroled, which limits, however, may be thereafter 
changed in the discretion of the board. * 

Sec. 5. If said Board of Indeterminate Sentence and 
Parole, or any member thereof, shall have reliable in¬ 
formation that a prisoner has violated his parole, said 
board, or any member thereof, at any time within the 
term or terms of the prisoner’s sentence, may issue a war¬ 
rant to any officer hereinafter authorized to execute the 
same for the retaking of such prisoner. Any officer of 
the penal institution from which such prisoner shall 
have been paroled or any Federal officer authorized to 
serve criminal process within the United States to whom 
such warrant shall be delivered is authorized and re¬ 
quired to execute such warrant by taking such prisoner 
and returning him to said penal institution. 

Sec. 6. At the next meeting of the Board of Indeter¬ 
minate Sentence and Parole held after the issuing of a' 
warrant for the retaking of any paroled prisoner, said 
board shall be notified thereof, and if such prisoner shall - 
have been returned to the institution, he shall be given 
an opportunity to appear before said Board of Inde¬ 
terminate Sentence and Parole, and the said board may 
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then, or at any time in its discretion, revoke the order and 
terminate such parole or modify the terms and condi¬ 
tions thereof and if such order of parole be revoked and 
the parole so terminated the said prisoner shall serve 
the remainder of the sentence originally imposed, the 
unexpired term of imprisonment of any such prisoner 
to begin to run from the date he is returned to the insti¬ 
tution, and time the prisoner was out on parole shall not 
be taken into account to diminish the time for which he 
was sentenced: Provided, That the parole board, at its 
discretion, may afterwards grant a new parole to said 
prisoner, in the event said board should deem it advisable. 

Sec. 7. That all Acts or parts of Acts inconsistent with 
the provisions of the Act are hereby repealed: Provided, 
however, That for any felony committed before this Act 
takes effect, the penalty, sentence, or forfeiture provided 
by law for such felony at the time such felony was com¬ 
mitted shall remain in full force and effect and shall be 
imposed, notwithstanding this Act. 

***** 

Sec. 9. Upon the appointment of the members of said 
board, the powers of the existing parole board over pris¬ 
oners confined in the penal institutions of the District of 
Columbia shall cease and determine and all the powers 
of said existing parole board under the authority of the 
Act of Congress approved June 25, 1910, entitled “An 
Act to parole United States prisoners, and for other pur¬ 
poses,” as amended, over said prisoners confined in the 
penal institutions of the District of Columbia shall be 
transferred to and vested in said Board of Indeterminate 
Sentence and Parole: Provided, however, That in the case 
of a prisoner convicted of a felony committed prior to the 
effective date of this Act, and in the case of any prisoner 
convicted of misdemeanor when the aggregate sentence 
imposed is in excess of one year, said Board of Inde¬ 
terminate Sentence and Parole may parole said prisoner, 
under the provisions of this Act, after said prisoner has 
served one-fifth of the sentence imposed. 
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SUMMARY OF ARGUMENT 

The sole question presented by this appeal is whether the 
Board of Indeterminate Sentence and Parole for the District of 
Columbia acquired the power by virtue of 18 U. S. C. 716 (b) 
to impose and enforce conditions on a prisoner released for good 
conduct under the provisions of 18 U. S. C. 710. 

(1) There is nothing in the legislation creating a separate 
board of parole for the District of Columbia (D. C. Code 1940, 
Title 24, Sections 201-209), indicating an intention to treat 
prisoners confined in penal institutions of the District of Co¬ 
lumbia differently from federal prisoners confined in other in¬ 
stitutions (18 U. S. C. 716 et seq.) The purpose on the contrary 
seems to have been to apply the same treatment and system. It 
was not the powers or duties, but the body to exercise them, 
that was changed. 

(2) The law providing for release for good conduct (18 
U. S. C. 710) dealt, not with boards, but with prisoners. Ap¬ 
pellant claims that that law applied to him as a prisoner; and 
it was by virtue of that law that he was released in the first 
place. The statute amending that law so as to impose con¬ 
ditions (18 U. S. C. 716 (b)) likewise is directed in its terms, not 
to parole boards, but to prisoners, and states that a prisoner re¬ 
leased for good conduct “shall upon release be treated as if re¬ 
leased on parole.” Appellant says that that amendment does 
not apply to him and thus seeks to obtain the benefits and to 
escape the obligations of a law which as constituted when he re¬ 
ceived the benefit of it also carried the obligations. 

(3) In providing that prisoners should be released for good 
conduct and that prisoners should be treated as if released on 
parole, this law as amended imposed a duty on the warden of 
the penitentiary where the prisoner is confined to release him, 
and on the board which has control of the prisoner to impose 
and enforce conditions on such release. That these duties are 
imposed is implicit in the legislation, although neither the 
warden is mentioned in the original act, nor the board of parole 
in the amending act. If the prisoner is to be treated as if 
released on parole, this treatment must be exercised by some 
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body; and in the case of a prisoner serving his sentence in a 
penal institution of the District of Columbia that body must 
be the Board of Indeterminate Sentence and Parole. 

(4) And finally, the legislation itself justifies and even com¬ 
pels the above interpretations. When the Board of Inde¬ 
terminate Sentence and Parole was brought into existence by 
the appointment of its officers on August 30, 1932, it took over 
by the terms of the law of its creation, the powers of the 
existing board of parole which was the board which thereto¬ 
fore had supervised all federal prisoners and continues to this 
day to control all prisoners except those confined in institu¬ 
tions of the District of Columbia. The powers thus taken 
over by the local parole board on August 30,1932, included the 
power to supervise any prisoner released for good conduct, 
which power the existing United States Board of Parole had 
had since July 29, 1932, the effective date of the Act of June 
29, 1932, 47 Stat. 381, 18 U. S. C. 716 (b). Story v. Rives , 
68 App. 325,97 F. 2d 186 (1938). 

ARGUMENT 

When in 1938 the appellant was convicted and sentenced in 
the District Court of the United States for the District of Co¬ 
lumbia, he was committed to the District of Columbia Reforma¬ 
tory at Lorton, Virginia. This is a penal institution of the Dis¬ 
trict of Columbia. The board of parole having jurisdiction 
over prisoners in that institution was the Board of Indetermi¬ 
nate Sentence and Parole, which had been in existence some six 
years. That board’s creation was provided for by the Act of 
July 15, 1932, 47 Stat. 696, D. C. Code 1940, Title 24, Sections 
201-209. The board came into existence on August 30, 1932, 
when its members were appointed (Appellant’s App. 2). By 
Section 9 of the Act (D. C. Code 1940, Title 24, Section 208) 
it was provided that upon the appointment of the members 
of the board, the. powers of the United States Board of Parole 
should cease over prisoners confined in the penal institutions 
of the District of Columbia, and that the powers in the said 
existing United States Board of Parole under the Act of June 
25, 1910 (36 Stat. 820, 18 U. S. C. 716, et seq.), “as amended” 
should be vested in the District of Columbia board. 
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Now, the powers of the United States Board of Parole when 
the District parole board was appointed on August 30, 1932, 
included the power to supervise federal prisoners to the extent 
of imposing and enforcing conditions on their release for good 
conduct. Story v. Rives, 68 App. D. C. 325, 97 F. (2d) 186 
(1938), cert, denied 305 U. S. 595. But how did the United 
States Board of Parole get such power over prisoners? Not 
by virtue of any specific grant of power in any act amendatory 
of the act creating the United States Board of Parole. It got 
the power because it was the logical existing body to effectuate 
the purposes of 18 XJ. S. C. 716 (b). That law provided that 
prisoners released for good conduct should be “treated as if 
released on parole.” Some body or official had to “treat” the 
prisoners as provided. Hence, the United States Board of 
Parole was entrusted with that function. It was not because 
conditional release is a part of the parole system. It is a 
special kind of release applicable to prisoners who are unable to 
obtain parole. 1 Story v. Rives, 68 App. D. C., at pp. 329, 330. 
It was because the United States Board of Parole had the 
machinery to implement 18 U. S. C. 716 (b). 

When the appellant, had served such part of his full time 
that with deductions earned for good conduct he was entitled 
to release, he was released. This was not by virtue of any law 
applicable only to the District of Columbia. D. C. Code 1940, 
Title 24, Section 405, which is the only such law, is applicable to 
persons “sentenced to and imprisoned in the jail or in the 
workhouse of the District of Columbia.” The provision 
therein for deductions from sentences as high as five years is 
made because the act applies to the aggregate of several sen¬ 
tences for misdemeanors imposed on one prisoner. It was by 
virtue of 18 U. S. C. 710 that the appellant obtained his release 
in January, 1942. At that time 18 U. S. C. 710 had been 
amended by 18 U. S. C. 716 (b) and together they provided 
for (a) the release for good conduct and (b) the imposition 
of conditions “as if released on parole.” This law, as amended, 
consisting of the benefits and obligations it has today, had been 
in effect for ten years when the appellant was released by 

1 The Supreme Court of the United States does not recognize this distinc¬ 
tion as a difference affecting the power of the appropriate Board, and 
disposes of it in a footnote in Zerbst v. KidiceTl, 304 U. S. 359 (May 16,193$). 
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virtue of its terms. He was a “prisoner” within the meaning 
of 18 U. S. C. 710. He now denies that he is a “prisoner” 
within the meaning of the amendatory 18 U. S. C. 716 (b). See 
MacAboy v. Klecka, 22 F. Supp. 960 (D. C. Md., 1938). 

If the interpretation contended for by the appellant be 
adopted, it will mean that prisoners convicted in any federal 
court of the United States who happen to be confined in a 
penal institution of the District of Columbia when the time 
comes for their release for good conduct will be released with¬ 
out condition, and may not be recommitted for anything ex¬ 
cept a conviction of another crime. On the other hand, per¬ 
sons not at the time confined in a penal institution of the 
District of Columbia (including those who were tried, con¬ 
victed and sentenced in the District of Columbia) will not 
be released unconditionally but will have imposed upon their 
release the conditions provided for an 18 U. S. C. 716 (b). 
Whether at the critical time they shall find themselves in a 
penal institution of the District of Columbia or one elsewhere, 
is in the exclusive discretion of the Attorney General of the 
United States (lS'U. S. C. 753 (f); Aderhold v. Edwards, 71 
F. (2) 297 (C. C. A. 5, 1934 ); Story v. Rives, 68 App. D. C., 
at 327) who would thus have power over what is in effect an 
incident and part of the sentence. King v. United States, 69 
App. D. C. 10,12; 9S F. 2d 291 (1938). 

It is pointed out in appellant’s brief (p. 9) that the law im¬ 
posing conditions on good conduct release (18 U. S. C. 716 (b)), 
is applicable only to sentences imposed after June 29, 1932. 
It is pointed out that the earliest time for the imposition of 
conditions on any prisoner’s release for good conduct would be 
five months from the date of the act and four months from 
the effective date thereof. It is argued from that that the 
United States Board of Parole did not possess the power to 
impose conditions until November 1932, and did not have the 
power when the local Board of Indeterminate Sentence and 
Parole came into being by appointment of its officers on 
August 30,1932. . 

This argument is not valid because it confuses the existence 
of the power with the occasion for the exercise of the power. 
If the absurd eventuality be supposed that all federal prison- 
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ers in all institutions since 18 U. S. C. 716 (b) was enacted 
violated the rules of the institutions so that none of them 
earned good time and not one was released for good conduct, 
nevertheless the power conferred by the act would be present 
as fully as when the act was first passed. 

CONCLUSION 

It is respectfully submitted that the applicable laws gave 
the District of Columbia board of parole the same power as 
the United States board under 18 U. S. C. 716 (b), and that 
the defendant having been regularly recommitted was prop¬ 
erly in custody and the order of the lower court should be 
affirmed. 

Respectfully, 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 
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